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AGENDA

ESSEN TIAL ELEM EN TS O F TH E AGREEM EN T

BO ILER P LATE

IN CEN TIVE P ITFALLS

FAIR M ARKET VALUE & CO M M ERCIALLY REASO N ABLE

AN CILLARY SERVICES

RO CK STAR P H YSICIAN S



THE AGREEMENT

D UTIES AN D  RESP O N SIBILITIES

AUTO N O M Y

TERM  AN D  TERM IN ATIO N

CO M P EN SATIO N  AN D  BEN EFITS

RESTRICTIVE CO VEN AN TS

"BO ILER P LATE"

IN CEN TIVE P ITFALLS



DUTIES AND RESP ONSIBILITIES

H O URS (P ATIEN T/ CLIN ICAL H O URS);  FTA, P TE

SERVICES

AD M IN ISTRATIVE RESP O N SIBILITES

BILLIN G AN D  CO M P LIAN CE 

CO M P LIAN CE W ITH  P RO FESSIO N AL STAN D ARD S, EM P LO YER' S P O LICIES, 
RULES AN D  REGULATIO N S

N O N - EM P LO YER BASED  ACTIVITIES

P ATIEN T SELECTIO N

FACILITIES; LO CATIO N ; REFERRALS

O FFICE AN D  EQ UIP M EN T



AUTONOMY

W H AT D O ES "AUTO N O M Y" EN CO M P ASS?

AT TH E H O SP ITAL -  D URIN G "O FF H O URS"?

CLIN ICAL?

AD M IN ISTRATIVE?



TERM AND TERMINATION

TERM  -  1 , 3 ,  O R 5  YEAR TERM S

CO N D ITIO N S TO  EFFECTIVE D ATE

P ATIEN T CARE O BLIGATIO N S CO N TEM P O RAN EO US W ITH  EFFECTIVE D ATE?

TIES TO  O TH ER O BLIGATIO N S

N O TICE REQ UIREM EN TS

REN EW ALS -  AUTO M ATIC



TERMINATION
FO R CAUSE -  BY TH E EM P LO YER

LICENSING AND CERTIFICATION ISSUES: Revocation, suspension, or limitation of medical, prescribing, or 
board certifications.

PROFESSIONAL MISCONDUCT: Conviction of crimes, professional misconduct, or ineligibility for 
Medicare/Medicaid.

HOSPITAL PRIVILEGES AND COMPLIANCE: Loss or restriction of clinical privileges or failure to follow 
agreement provisions.

BEHAVIORAL AND ETHICAL STANDARDS: Substance abuse or any act detrimental to patient care or the 
employer.

COMMENCEMENT AND INSURANCE: Failure to begin duties or obtain malpractice insurance coverage.



TERMINATION

FO R CAUSE -  BY EM P LO YEE

LICENSING AND ACCREDITATION: EXPIRATION, REVOCATION, OR SUSPENSION OF EMPLOYER’S LICENSURE OR 
ACCREDITATION.

MEDICARE/MEDICAID EXCLUSION: EMPLOYER BECOMES INELIGIBLE TO PARTICIPATE IN GOVERNMENT 
HEALTHCARE PROGRAMS.

FAILURE TO PERFORM OR BANKRUPTCY: EMPLOYER FAILS OBLIGATIONS UNDER THE AGREEMENT OR FILES FOR 
BANKRUPTCY.

CH AN GE IN  CO N TRO L -  BY TH E EM P LO YER O R EM P LO YEE



TERMINATION

TERM IN ATIO N  -  W ITH O UT CAUSE

M u t u a l?

M ig h t  t h is  c h a n g e  d u r in g  a  r e n e w a l p e r io d ?

W h a t  n o t ic e ?

Ac c e le r a t e d  Re m o v a l b y  t h e  Em p lo y e r ?

D EATH  O R D ISABILITY



IMP AC T OF TERMINATION

TAIL CO VERAGE

BO N US P AYM EN TS

RESTRICTIVE CO VEN AN TS

SEVERAN CE P AY

AN Y UN W IN D  O F A RELATED  P URCH ASE TRAN SACTIO N

ACCESS TO  M ED ICAL RECO RD S

RETURN  TO  P RO P ERTY

D UE P RO CESS



C OMP ENSATION

TYP ICAL ARRAN GEM EN TS

• Ba s e  f o r  t h e  e n t ir e  t e r m
• Ba s e  +  P r o d u c t iv it y
• P r o d u c t iv it y , f e w e r  e x p e n s e s  (p e r io d ic  r e c o n c ilia t io n )

CO M P EN SATIO N  FO R AD M IN ISTRATIVE D UTIES, REASEARCH ?

TYP ICAL AD J USTM EN TS

• Ba s e  a d ju s t m e n t s  if  t h e r e  is  a  f a ilu r e  t o  m e e t  a  m in im u m  p r o d u c t iv it y  
t h r e s h o ld  

• Co n v e r s io n  Fa c t o r s  
• “So f t ” f a c t o r s  –  p a t ie n t  s a t is f a c t io n , q u a lit y  m e a s u r e s  
• O u t s id e  in c o m e ?



C OMP ENSATION ISSUES

FAIR M ARKET VALUE M EASUREM EN T

BASE SALARY O R P URE P RO D UCTIO N  -  W H EN  D O ES IT SH IFT?

SO M E M EASURE O TH ER TH AN  W RVUS (W H AT ABO UT Q UALITY?)

AUD IT RIGH TS

AN CILLARIES -  H O W / W H EN  D O ES TH E FO RM ULA AD J UST?

CRED IT FO R "O TH ER SERVICES" AT TH E H O SP ITAL?  CASH  O R CRED IT?



BENEFITS

ALL STAN D ARD  BEN EFITS P RO VID ED  TO  SIM ILARLY SITUATED  EM P LO YEES

RETIREM EN T

P AID  TIM E O FF (O FTEN  N O N E)

M ED ICAL IN SURAN CE

SIGN IN G BO N US -  M O VIN G EXP EN SES

H O USIN G ALLO W AN CE

P RO FESSIO N AL SO CIETY FEES AN D  D UES

P RO FESSIO N AL LIABILITY IN SURAN CE

CM E (TIM E AN D  M O N EY)

BUSIN ESS EXP EN SES

P AYM EN T O F STUD EN T LO AN S



RESTRIC TIVE C OVENANTS
N O T TO  CO M P ETE

•Genera l l y  va l id  dur ing  the  te rm of  the  emp loyment  agreement  (e .g . ,  moon l ight ing ,  

teach ing ,  research )  

• In  SC ,  Cour t  w i l l  not  b lue-penc i l

•Cons ider  the  reasonab leness  o f  the  te rm ,  scope ,  and  dura t ion

•Mat ter  i f  i n  con junct ion  w i th  the  purchase  o f  the  Pract i ce  

•To  wh ich  o f  the  spec i f i c  dut ies  m ight  the  res t r i c t i ve  covenant  app ly?  (e .g . ,  pa t ient  

ca re ,  ownersh ip  in  compet ing  anc i l l a ry? )  

•  Var iances  based  upon  te rminat ion  

•Sunset  p rov i s ions

•L iqu idated  Damages



RESTRIC TIVE C OVENANTS

N O N - SO LICITATIO N  -  GEN ERALLY EN FO RCEABLE

• P a t ie n t s
• Em p lo y e e s

CO N FID EN TIALITY -  GEN ERALLY EN FO RCEABLE

IN TELLECTUAL P RO P ERTY
• W h o  o w n s  w h a t ?  
• D o e s  t h e  p a r t ic ip a t io n  t e r m in a t e  w it h  t h e  Ag r e e m e n t ?  
• Su n s e t s ,  c a r v e - o u t s ,  a n d  lim it e d  e x c e p t io n s  a r e  le s s  p r e v a le n t  



BOILER P LATE

O FTEN  O VERLO O KED , BUT STILL IM P O RTAN T

EN TIRE AGREEM EN T

SEVERABILITY

ASSIGN M EN TS (N O T SAM E AS SUCCESSO RS AN D  
ASSIGN S)

IN D EM N IFICATIO N S

REM ED IES

CH O ICE O F LAW



REP RESENTATIONS AND W ARRANTIES
EVERYTHING EACH P ARTY REP RESENTS AND W ARRANTS TO  THE O THER 
M UST BE TRUE IN ALL RESP ECTS (O THER THAN DE M INIM IS 
INACCURACIES AND THO SE NO T EXP ECTED TO  RESULT IN  A M ATERIAL 
ADVERSE EFFECT); IN  ALL M ATERIAL ASP ECTS

FUNDAM ENTAL REP RESENTATIO NS: O RGANIZATIO N, AUTHO RITY, AND 
NO  CO NFLICTS [O F INTEREST]

GENERAL REP RESENTATIO NS: O W NERSHIP  O F SHARES, TITLE TO  ASSETS, 
TAXES, IP , EM P LO YEE 
BENEFITS 

IM P O RTANT HEALTHCARE REP RESENTATIO NS: 
•  Party has al l  necessary permits ,  l icenses,  cert if icat ions,  and accreditat ions

     •  Ensure there is  compliance with the ant i-kickback statutes 
     •  Medicare part ic ipat ion and accreditat ions
     •  Medicare cost  reports
     •.  Al l  necessary compliance programs in place



FORC E MAJ EURE C LAUSE

CO VID- 1 9  IS N O  LO N GER AN  UN FO RESEEN  EVEN T!

•  Was there a force majeure event, as defined by the contract? (Must be unforeseen)
   •  Was the event reasonably beyond the party invoking the clause’s control?
   •  Does it  excuse or relieve performance? 
   •  Were procedural requirements, l ike notice, satisfied? 

FO UR ELEM EN TS:

N O N - FO RCE M AJ EURE EVEN TS IN CLUD E –  M ARKET CH AN GES IN  P RICE; IM P RACTICABILITY D UE 
TO  EN VIRO N M EN TAL O R O P ERATIO N AL ISSUES; O R H UM AN  EVEN TS CAUSED  A P ARTY’S O W N  
N EGLIGEN CE 



TIP

INCLUDE A ‘MITIGATION AND RESUMPTION OF 
OBLIGATIONS’ CLAUSE TO ENSURE THAT PARTIES 

DO RESUME THEIR OBLIGATIONS UPON THE 
COMPLETION OF THE FORCE MAJEURE EVENT



C ONFIDENTIALITY

D EFIN E W H AT IS CO N SID ERED  “CO N FID EN TIAL IN FO RM ATIO N ” 

• Us u a lly  e x c lu d e s  in f o r m a t io n  a v a ila b le  t o  t h e  p u b lic  o r  r e c e iv e d  f r o m  t h ir d  p a r t ie s

D EFIN E SCO P E O F USE AN D  D ISCLO SURE P RO H IBITIO N  FO R O TH ER P ARTY’S CO N FID EN TIAL 
IN FO RM ATIO N  (IN CLUD E EXCEP TIO N S TO  TH E D ISCLO SURE P RO H IBITIO N : AS REQ UIRED  BY 
LAW / CO URT O RD ERS; TO  SP ECIFIC TH IRD  P ARTIES O R ACCO UN TAN TS/ ATTO RN EYS)

REQ UIRE P RO TECTIO N  O F O TH ER P ARTY’S CO N FID EN TIAL IN FO RM ATIO N –  SP ECIFIC TIM E 
P ERIO D  TO  REP O RT AN Y M ISAP P RO P RIATIO N  O F TH AT IN FO RM ATIO N  (I.E.,  6  BUSIN ESS D AYS)

• D u r a t io n  o f  c o n f id e n t ia lit y  o b lig a t io n s
• Re t u r n / d e s t r u c t io n  o f  c o n f id e n t ia l in f o r m a t io n  
• D a m a g e s  o r  in ju n c t iv e  r e lie f  f o r  b r e a c h e s
• D e f in e  t h e  s c o p e  f o r  p u b lic  s t a t e m e n t s



DISP UTE RESOLUTION

SP ECIFY IN  TH IS P RO VISIO N :

•  Wil l  d ispute resolut ion be a mandatory step pr ior  to l i t igat ion? 
•  Wil l  the process be appl icable to al l  d isputes or  c la ims?
•  Remedies avai lable – equitable ,  consequential ,  or  punit ive damages? 
•  Locat ion,  costs ,  attorney’s  fees,  and expert ise level  required for  mediat ion/arbitrat ion
•  Number of  arbitrators required and how they are selected 
•  Which ent ity wi l l  run the mediat ion/arbitrat ion & which rules wi l l  apply (AHLA, AAA)
•  Wil l  the decis ion be binding or non-binding? 
•  Which discovery and evidentiary r ights wi l l  be necessary to ensure a proper 
    arbitrat ion/mediat ion takes place?
•  Consider how this  wi l l  work with the choice of  law provis ions – ensure that  they are 
    compatible 

TH IS CLAUSE SP ECIFIES TH E M AN N ER O F ALTERN ATIVE D ISP UTE RESO LUTIO N  P RIO R TO  O R 
IN  LIEU O F LITIGATIO N  (I.E.,  GO O D  FAITH  IN FO RM AL N EGO TIATIO N S; M ED IATIO N ; O R 
ARBITRATIO N )



INC ENTIVE P ITFALLS

CO M M ERCIALLY REASO N ABLY?

O VERN IGH T SUCCESSES  (6 5 TH  TO  9 5 TH  P ERCEN TILE)

1  +  1  =  1 .5

N O  TIES TO  P RO D UCTIVITY +  A LO N G "N O  CUT" TERM  

FAILURE TO  O BTAIN  A FAIR M ARKET VALUE AN ALYSIS O F 
TH E CO M P EN SATIO N

FAILURE TO  RECO N CILE AN D  CO LLECT SH O RTFALLS O R O FFSET 
AGAIN ST FUTURE P AYM EN TS



STARK

FED ERAL STARK LAW  STATUTE: 4 2  U .S.C. 1 3 9 5 .N N . 

CIVIL FED ERAL STATUTE W H ICH  P RO H IBITS REFERRALS O F CERTAIN  
“D ESIGN ATED  H EALTH  SERVICES” BY P H YSICIAN S TO  P RO VID ERS W ITH  W H ICH  
TH EY H AVE A “FIN AN CIAL RELATIO N SH IP ” UN LESS AN  EXCEP TIO N  IS SATISFIED  

STRICT LIABILITY STATUTE: IN TEN T IS IRRELEVAN T. P EN ALTIES FO R VIO LATIO N  
IN CLUD E H EAVY FIN ES AN D  P O SSIBLE EXCLUSIO N  FRO M  P ARTICIP ATIO N  IN  
FED ERAL P RO GRAM S

• Compensation Relat ionship
• Ownership Relat ionship



STARK

STARK LAW  EXCEP TIO N S AP P LICABLE TO  CO M P EN SATIO N  
RELATIO N SH IP S: 

• Bona Fide Employment Relat ionships – 42 CFR 411.357(c)  
• Personal  Services Arrangements – 42 CFR § 411.357(d)  §  



FEDERAL ANTI- KIC KBAC K STATUTE

FED ERAL AN TI- KICKBACK STATUTE: 4 2  U .S.C. 1 3 2 0 A- 7 B. 

CRIM IN AL STATUTE W H ICH  P RO VID ES FO R TH E IM P O SITIO N  O F SEVERE FIN ES AN D  P O SSIBLE 
IM P RISO N M EN T IF  “ILLEGAL REM UN ERATIO N ” IS P AID  O R RECEIVED  IN  EXCH AN GE FO R TH E 
REFERRAL O F SERVICES CO VERED  BY M ED ICARE O R M ED ICAID . IN TEN T BASED  STATUTE BUT 
TH RESH O LD  FO R IN TEN T IS VERY LO W . 

STATUTE M AY BE VIO LATED  IF  O N LY O N E P URP O SE O F TH E P AYM EN T IS TO  STEER REFERRALS 

SAFE H ARBO RS EXIST, W H ICH  W ILL EN SURE P ARTICIP AN TS IN  A TRAN SACTIO N  TH AT TH EY 
W ILL N O T BE P RO SECUTED  IF ALL ELEM EN TS O F TH E SAFE H ARBO R ARE SATISFIED  

FAILURE TO  SATISFY ALL TH E ELEM EN TS O F A SAFE H ARBO R W ILL EXP O SE AN  ARRAN GEM EN T 
TO  A “FACTS AN D  CIRCUM STAN CES” TEST



STARK

SAFE H ARBO R FO R P AYM EN TS TO  EM P LO YEES: 4 2  CFR 1 0 0 1 .9 5 2 (I)

SAFE H ARBO R FO R P ERSO N AL SERVICES: 4 2  CFR 1 0 0 1 .9 5 2 (D ) 



FAIR MARKET VALUE IS  KEY

UN D ER BO TH  STARK AN D  TH E AKS “FAIR M ARKET VALUE” IS KEY.

STARK D EFIN ITIO N : “…. TH E CO M P EN SATIO N  TH AT W O ULD  BE IN CLUD ED  
IN  A SERVICE AGREEM EN T, AS TH E RESULT O F BO N A FID E BARGAIN IN G 
BETW EEN  W ELL- IN FO RM ED  P ARTIES … W H O  ARE N O T … IN  A P O SITIO N  
TO  GEN ERATE BUSIN ESS FO R TH E O TH ER P ARTY.” 

     •   Co m p a r a b le s  a r e  v e r y  u s e f u l 
     •   Th ir d - p a r t y  v a lu a t io n s  a r e  h ig h ly  r e c o m m e n d e d  
 
M UST ALSO  CO N SULT SC AN TI- REFERRAL AN D  AKS STATUTES!



BEST P RAC TIC ES: FMV DOC UMENTATION

WRVUS THAT ARE HIGH RELATIVE TO BENCHMARKS; CHECK THAT
     •  wRVUs ref lect  personal  services only 
     •  wRVUs ref lect  properly bi l led services 
     •  wRVUs are properly calculated and reported For 2021,  COVID Effects 2021 
          Medicare PFS effects 
PRODUCTIVITY BONUSES BASED ON SERVICE HOURS THAT EXCEED 1.0 FTE;  
CHECK THAT  
     •   Al l  hours are properly est imated/recorded (no double counting)  
     •   Service hours are for services actual ly needed and performed 
STACKED SERVICES OBLIGATIONS- MEDICAL DIRECTOR, COMMITTEES,  
LEADERSHIP;  CHECK THAT:
     •   Al l  services are properly est imated/recorded (no double counting)  
     •   Al l  service hours are for services actual ly needed and performed 
     •   Total  hours and services are reasonable and make sense cl inical ly  and pract ical ly



BEST P RAC TIC ES: FMV OP INIONS

SHOULD THE VALUATION ENGAGEMENT BE STRUCTURED UNDER THE A/C 
PRIVILEGE? 

IS THE COMPENSATION ARRANGEMENT ACCURATELY DESCRIBED? 

ARE THE FMV DATA BENCHMARKING AND THE COMPENSATION TESTING CLEAR 
AND PERSUASIVE? 

IS THERE A CLEAR CONCLUSION REGARDING COMMERCIAL REASONABLENESS 
AND/OR FMV AND IS THE APPROPRIATE DEFINITION OF FMV AND/OR 
COMMERCIAL REASONABLENESS (STARK OR OTHER) REFERENCED? 

ARE THE LIMITATIONS AND ASSUMPTIONS IN THE OPINION ACCEPTABLE?



W HAT ABOUT ANC ILLARY SERVIC ES?

IMPORTANT CHANGE TO THE “COMPENSATION TEST” FOR BONA FIDE GROUP 
PRACTICES – EFFECTIVE JANUARY 1,  2022.

ALMOST ALL PHYSICIAN-OWNED PRACTICES RELY ON STARK’S IN-OFFICE 
ANCILLARY SERVICES ( IOAS) EXCEPTION TO PROTECT REFERRALS FOR 
DESIGNATED HEALTH SERVICES (“DHS”)  —CLINICAL LABS,  MOST IMAGING, ETC.

MUST MEET THE DEFINITION OF BONA FIDE GROUP PRACTICE AS SET FORTH IN 42 
CFR §411.352.  

ONE GROUP PRACTICE REQUIREMENT LIMITS HOW GROUP MEMBERS ARE 
COMPENSATED IN RELATION TO THEIR INDIVIDUAL REFERRALS OF MEDICARE 
PATIENTS FOR DHS. A GROUP MEMBER MAY NOT BE COMPENSATED, DIRECTLY OR 
INDIRECTLY, BASED ON THE VOLUME OR VALUE OF THE PHYSICIAN’S REFERRALS 
FOR DHS.



W HAT ABOUT ROC K STAR P HYSIC IANS?

ROCK STAR CRITERIA:
     •  Credent ia ls  
     •  Unique/unusual  services 
     •  Product ivity 

APPLICABILITY OF CRITERIA MAY VARY WITH CIRCUMSTANCES,  BUT 
RELATIONSHIP LONGEVITY IS NOT AN ELEMENT, ALTHOUGH IT’S USUALLY 
A CONSIDERATION.

CRITERIA FROM MORE THAN ONE CATEGORY MAY DEFINE A ROCKSTAR, 
DEPENDING ON THE CIRCUMSTANCES.



I KNOW  A ROC K STAR W HEN I SEE ONE,  ESP EC IALLY IF. . . .

THIS LIST IS NOT EXHAUSTIVE AND BETTER IF WRITTEN DOWN PRIOR TO 
IDENTIFICATION:
     •    Special ized training and/or cert i f icat ions 
     •    Nat ional/ internat ional  renown and name recognit ion 
     •    History of  peer-reviewed publ icat ions 
     •    Frequent c itat ion of physic ian’s  publ icat ions 
     •    Pr ior  academic and leadership appointments 
     •    Invited presentat ions 
     •    Extensive research experience 
     •    Media Coverage 
     •    Pr int  
     •    Relevant internet  coverage -  e .g . ,  Google,  Wikipedia



SERVIC ES C AN W ORK,  TOO:

UNUSUAL OR UNIQUE SERVICE CAPABILITY 

UNUSUAL OR UNIQUE PROFICIENCY, SUCCESS RATE,  OUTCOMES 

PERFECT MATCH EXPERIENCE OR SKILLS FOR SPECIFIC LEADERSHIP 
POSITION
     •    Example:  The orthopedic surgeon in the 2019 stark law 
          proposed rule who is  “highly sought after  by 
          professional  athletes… due to his  professional   
          techniques and success rate” 

LEADERS WITH EXPERIENCE TO LEAD ORGANIZATIONAL CHANGES 

REMARKABLY INFLUENTIAL PHYSICIANS WHO FIT A KNOWN NEED



P RODUC TIVITY ROC KSTARS

WRVUS THAT ARE HIGH RELATIVE TO BENCHMARKS 

SERVICE HOURS THAT EXCEED 1.0 FTE       
 (2 ,000 OR 2,080 HOURS PER YEAR)

BURDENSOME SERVICES OBLIGATIONS
     •    Medical  d irector
     •    Committee part ic ipat ion
     •    Leadership appointments,  etc .



W HATEVER THE C RITERIA,  DOC UMENT IT!

“Consult ing salary schedules or  other hypothet ical  data is  an appropriate 
start ing point  in the determinat ion of fa ir  market  value,  and in many cases,  i t  

may be al l  that  is  required.  However,  we agree with the commenter that  
asserted that  a hospital  may f ind i t  necessary to pay a physic ian above what is  

in  the salary schedule… we also agree with the commenter that  emphasized 
the need for  an analys is  of  the actual  terms of a transact ion and the actual  

facts  and circumstances of  the part ies .  In our view,  each compensat ion 
arrangement is  different and must  be evaluated based on i ts  unique factors .”  

STARK LAW FINAL RULE OF DECEMBER 2,  2020 -  85 FED. REG. 77557



Q UES TIO N S ?

kjolley@jolleylawgroup.com
80 3.830 .6 50 0  Co lum b ia
843.6 81.6 50 0  Hilt on  He ad
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